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OIG is now investigating 42 cases in 
17 states and territories for DBE fraud.  
The six-year probe has resulted in 40 
indictments, 29 convictions and 10.7 
million in fines.  

“There is out-right fraud in surface 
transportation contracts and there are 
problems with airport concessions,” 
says David Barnes, OIG spokesman.  



WASHINGTON, D.C.--Four Wisconsin road construction 
executives were arrested today on bid rigging and wire fraud 
charges for participating in a conspiracy involving projects let by 
the State of Wisconsin’s Department of Transportation (WisDOT) 
and others, the Department of Justice announced.  The road 
construction projects, which included public road, highway, 
bridge, street, and airport construction projects, were worth more 
than $100 million to the State of Wisconsin.  
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The Vinton Construction Company (Vinton), Manitowoc, WI, 
and owners, James and Michael Maples, plead guilty . . . To 
charges of bid-rigging  . . . .   Another firm, Streu Construction 
Co. and its owners were also charged in this matter, and plead 
guilty on September 20, 2004.  This is one of the largest DOT 
fraud cases in Wisconsin. . . .  

Department of Transportation 
Office of Inspector General 
September 27, 2004 



Staggering under high bids for road work, the state Board of 
Transportation is urging the U.S. Department of Justice to review 
whether a major contractor has built a monopoly.  

Affiliates of XXXXX, known as XXXX, dominate the repaving 
market. Last year, they claimed about $70 million, nearly 40 
percent of the department’s spending on statewide resurfacing 
contracts. And on some projects, XXXX has been the only bidder.  

Thursday, March 4, 2004  



•  NY Disadvantaged Business Enterprise Fraud: A Task Force 
Approach 

•  False Claims Act & Fraud Schemes 
•  Disadvantaged Business Enterprise Fraud Panel 
•  “Standard Industry vs. Commercially Useful Function, Fact 

or Fiction?” 
•  Antitrust Enforcements in Highway Construction 



What You Need to Know–Suspension & 
Debarment 

49 CFR Part 29 
Sec. 29.115  Policy. 

 (a) . . . to protect public interest, it is the 
policy of the Federal Government to conduct 
business only with responsible persons.  

    (b) Debarment and suspension are serious 
actions which shall be used only in the 
public interest and for the Federal 
Government's protection and not       
for purposes of punishment. 



What You Need to Know–Suspension & 
Debarment 

49 CFR Part 29 
Sec. 29.400 General.  

 (b) Suspension is a serious action to be 
imposed only when:  
 (1) There exists adequate evidence of one 
or more of the causes set out in Sec. 
29.405, and  
 (2) Immediate action is necessary to 
protect the public interest. 



What You Need to Know 

What We Will Cover Today 

•  Anti Trust  
•  DBE Fraud 
•  False Claims 



What You Need to Know – Anti Trust Law 

•  Relationship with competitors 
•  Need to know what is  

– Forbidden 
– Permitted 
– Gray 

Single Most Dangerous Area 



What You Need to Know – Anti Trust Law 

Sherman Act 
•  The Sherman Act, prohibits any 

agreement among competitors to fix 
prices, rig bids, or engage in other 
anticompetitive activity.  

•  The Antitrust Division of Department of 
Justice (DOJ) is responsible for criminal 
enforcement. 



Sherman Act Penalties 
•  Fine up to $10,000,000 for corporations. 
•  Fine up to $350,000 and/or 3 years in 

prison for individuals. 
•  Responsible for restitution to victims. 
•  Possible civil suits for up to 3x damage 

amount suffered. 

What You Need to Know – Anti Trust Law 



The Sherman Act 
•  Any agreement 

– Does not need to be written or formal 
– Can just be an understanding  
– Conscious commitment 

What You Need to Know – Anti Trust Law 



Case Study 1 
 Contractor A and Contractor B are having 
a casual conversation.  Contractor A says, 
“I have so much work I don’t plan to bid 
for the next 6 months.”  He does not.  
Afterwards, without saying anything, 
Contractor B does not bid for the next 6 
months. 

Is This Bid Rigging? 



Case Study 2 
 A bridge and paving project is put out for 
bid.  There are grading items and paving 
items on the project, but those are 
relatively insignificant.  Contractor B, a 
paving contractor, submits a bid which is 
higher than Contractor A, a bridge builder 
and the only other bidder.  Contractor A 
subcontracts the paving to Contractor B. 

Is This Bid Rigging? 



Case Study 3 
 Supplier calls Contractor A to provide a 
price for steel.  Supplier asks Contractor 
A if it’s price is competitive.  Contractor A 
asks supplier who he thinks are the 
“serious bidders.” 

Is This Bid Rigging? 



Case Study 4 

 Contractor A decides it cannot compete 
with Contractor B for projects in Denton 
County.  As a result, each time Contractor 
B pulls plans for a project in Denton 
County, Contractor A does not bid. 

Is This Bid Rigging? 



Case Study 5 
Contractor A is low bidder on a project.  
Contractors B, C and D are the second 
through fourth bidders.  As a result of being 
15% higher than the engineer’s estimates, 
all bids are rejected.  After a revised upward 
estimate the project is re-bid.  Contractor A 
raises it’s bid to be just below Contractor B’s 
first bid.  Contractor B bids the same amount 
as before.  Contractor C bids the same 
amount as before. 

Is This Bid Rigging? 



Case Study 6 

Contractor A and Contractor B are both 
considering bidding on a $100 million 
project.  Contractor A contacts Contractor B 
and suggests the two firms form a joint 
venture. 

Is This Bid Rigging? 



Case Study 7 
Contractor A is a very large asphalt paving  
contractor and owns plants in the eastern 
part of the state.  Over the past year it has 
Done 90% of the work in that part of the 
state.  Contractor B acquires several asphalt 
paving companies in the western part of the 
state.  It begins to dominate the market  
there.  Contractor A, which had been bidding 
in the western part of the state withdraws  
from that market.  Contractor B never bids in 
the eastern part of the state. 

Is This Bid Rigging? 



What is Collusion ? 

•  Collusion is an illegal, 
secret agreement between 
two or more parties for a 
fraudulent or wrongful 
purpose. 

What You Need to Know – Anti Trust Law 



Price Fixing 
•  Price Fixing is an agreement among 

competitors to raise, fix, or otherwise 
maintain prices. 

•  Does not mean competitors agree to 
charge same price. 

•  Not all competitors have to be part of 
conspiracy. 

What You Need to Know – Anti Trust Law 



Bid Rigging 

•  Bid Rigging occurs when conspiring 
competitors agree in advance who will 
win contract  bid  

What You Need to Know – Anti Trust Law 



Bid Rigging 

•  Bid Rigging activities 
– Bid Suppression 
– Complementary Bidding 
– Bid Rotation 
– Subcontracting 

What You Need to Know – Anti Trust Law 



Bid Suppression 

•  One or more contractors, expected to 
bid, refrain from bidding or withdraw 
previously submitted bid so another 
contractor’s bid will be accepted. 

What You Need to Know – Anti Trust Law 



Complementary Bidding 

•  A predetermined winning bidder with 
competing bids that are too high or 
violate special contract terms. 

What You Need to Know – Anti Trust Law 



Bid Rotation 

•  Conspirators take turns being low 
bidder 

What You Need to Know – Anti Trust Law 



Subcontracting 

•  Low bidder awards subcontracts to 
competitors in exchange for not 
submitting winning bid. 

What You Need to Know – Anti Trust Law 



Market Division 

•  When contractors allocate certain 
geographic territories amongst 
themselves. 

What You Need to Know – Anti Trust Law 



What You Need to Know – Anti Trust Law 

•  Very high risk to talk about price or bids 
•  Best Course: Avoid contact with 

competitors about bidding 
•  Question: Is it okay to find out what 

competitors are doing from 
subcontractors quoting?  

Information Exchange 



What You Need to Know – Anti Trust Law 

•  A concern because opportunity to 
discuss and collude  

•  Need to show why joint venture rather 
than single contractor 

– Risk 
– Bonding capacity 
– Resources  

Joint Ventures 



What You Need to Know – Anti Trust Law 

•  Qualified Bidders Fail To Bid 
•  Contractors Repeatedly Bid Against One Another Or Do 

Not Bid Against One Another 
•  Successful Bidder Repeatedly Subcontracts Work To 

Higher Bidders  
•  Different Contractors Specialize In Federal, State, Or 

Local Jobs Exclusively 
•  Unusual Disparity In Front-end Or Lump Sum Payment 
•  Contractor Always Winning In A Certain Geographical 

Area 

FHWA List 



What You Need to Know – Anti Trust Law 

•  Contractors Bid Frequently, But Never Win 
•  Identical Bid Amounts On A Contract Line Item By  

Two Or More Contractors 
•  Contractors Convicted Of Bid Rigging In Other 

States Operating In Different State 
•  Joint Venture Bids Where Either Contractor Could 

Have Bid As A Prime 
•  Identical Ranking Bidders Upon Re-bidding  
•  Unit Prices Different In Same Letting On Different 

Projects 

FHWA List 



DBE Fraud Statistics 
2000 - 2005 

112 -  DBE Fraud Cases 

61 – Indictments 

13,298,622 – Fines 

46 – Convictions 

What You Need to Know - DBE Programz 



What You Need to Know - DBE Program 

Types of DBE Fraud 

•  Front or Sham DBEs – False 
representation of ownership or control 

•  Pass-Through or Conduit DBEs – Prime 
contractor represents DBE performed 
work it did not perform 

•  False Eligibility – False representation of 
eligibility to be DBE 



Is This Permissible ? 

DBE Case Study 1 

A DBE asks that you make advance 
payments each week to give it enough 
money to cover payroll.  

Is That Ok To Do ? 



Is This Permissible ? 

DBE Case Study 2 
A DBE is certified by the state DOT as a 
regular dealer. During construction you call 
the DBE and ask that the goods be delivered 
to the job site. When the goods arrived 
you notice they have been shipped in trucks 
owned by the manufacturer which is not a 
DBE. The Bill of Lading shows the goods 
have been sold to the DBE regular dealer, 
but delivered to your job site.  

Are You Entitled To DBE Credit For The Goods ? 



Is This Permissible ? 

DBE Case Study 3 

You have a DBE that for the last three years 
has gotten 90% of its work from your 
company.  

IS THAT OK ? 



Is This Permissible ? 

DBE Case Study 4 

DBE subcontractor to furnish and install 
structured steel. You receive quotes from  
structural steel suppliers, and give the 
DBE steel erector the price and a form 
purchase order to use.  

IS THAT OK ?  



Is This Permissible ? 

DBE Case Study 5 

The DBE has a subcontract to furnish and 
install structural steel. Your superintendent 
calls the steel supplier to arrange for delivery 
of the steel.  

IS THIS OK ?  
IS IT OK FOR YOUR CRANE AND CRANE 
OPERATOR TO UNLOAD THE STEEL OFF 

THE TRUCKS ? 



Is This Permissible ? 

DBE Case Study 6 

The steel supplier asks that you make 
payment for the steel by joint checks.  

IS THAT OK ?  



Is This Permissible ? 

DBE Case Study 8 

Is It Permissible For Your Company To 
Sell Materials To A DBE Firm Working 
On One Of Your Projects ? 

If It Is Permissible, Do You Need To 
Reduce The DBE Credit Claimed By 
The Cost Of The Materials ? 



What You Need to Know - DBE Program 

DBE Credit 
26.55 Counting 

•  Only Work Performed By DBEs  
•  Entire Contract – Supplies, Materials, 

Equipment 
(Except supplies and equipment DBE  
subcontractors purchase or lease from Prime 

contractors affiliate) 



What You Need to Know - DBE Program 

DBE Credit 
26.55 Counting 

•  Commercially Useful Function (CUF) 
Responsible for execution of work and 
carrying out responsibilities by: 
– Performing, managing and supervising 

work 



What You Need to Know - DBE Program 

DBE Credit 
26.55 Counting 

•  Commercially Useful Function (CUF) 
Responsible for execution of work and 
carrying out responsibilities by: 
– For materials: 

• Negotiating price 
• Determining quality and quantity 
• Ordering the material  
•  Installation  
• Paying for material 



What You Need to Know - DBE Program 

DBE Credit 
26.55 Counting 

•  Trucking Guidance on CUF 
– Responsible for management and 

supervision of all trucking  
– Must own and operate at least one fully 

licensed, insured, and operational truck 
– May lease trucks from another DBE 

firm  



What You Need to Know - DBE Program 

DBE Credit 
26.55 Counting 

•  Material Suppliers 
•  Manufacturer 

– Count 100 percent of the materials or 
supplies toward DBE goals 

•  Regular Dealer 
– Count 60 percent of the materials or 

supplies toward DBE goals 



What You Need to Know - DBE Program 

DBE Eligibility 
26.69 Ownership 

•  At least 51% owned 
•  Ownership must be real, substantial and 

continuing 
•  Securities are held directly by 

disadvantaged persons 
•  Contributions of Capital or expertise must 

be real and substantial 



What You Need to Know - DBE Program 

DBE Eligibility 
26.71  Control 

•  Must be independent 
•  Must possess the power to direct 

management decisions 
•  Non-DBE can not be disproportionately 

responsible for the operation of the firm 



Problems with the DBE Regulations 

Independence and Control §26.71 

Counting DBE Participation §26.55 



Problems with the DBE Regulations 

Independence and control 
§26.71 

(b)(1) In determining . . . DBE is an 
independent business, . . . “scrutinize” 
relationships with non-DBE non-DBE firms, 
in . . . Personnel, facilities, equipment financial 
and/or bonding support, and other resources. 



Problems with the DBE Regulations 

Compare independence 
with Good Faith Efforts  
Pt. 26. App. A 

Prime contractors are 
directed to: 

F. Make efforts to assist interested DBEs in obtaining 
bonding, lines of credit, or insurance . . .  

G. Make efforts to assist interested DBEs in obtaining 
necessary equipment, supplies, materials, or related 
assistance or services. 



Problems with the DBE Regulations 

Independence and control 
§26.71 

(b)(2) You must consider whether present or 
recent employer/employee relationships  . . .  
Compromise the independence of the potential 
DBE firm. 



Problems with the DBE Regulations 

Independence and control 
§26.71 

(b)(3) You must examine the firm’s relationships 
with prime contractors to determine whether . . . 
exclusive or primary dealings . . . compromises the 
independence . . . . 



Problems with the DBE Regulations 

Independence and control 
§26.71 

(b)(4) In considering factors related to the 
independence . . . must consider the consistency of 
relationships . . . with normal industry practice. 



Problems with the DBE Regulations 

Independence and control 
§26.71 

(m) In determining . . . may consider whether 
the firm owns equipment necessary to perform 
its work.  



Problems with the DBE Regulations 

Independence and control 
§26.71 

(m) . . . must not determine . . . firm is not controlled . . . 
solely because the firm leases, . . . equipment, where 
leasing equipment is a normal industry practice and the 
lease does not involve a relationship with a prime 
contractor or other party that compromises the 
independence of the firm.  



Is This A False Claim ? 

Case Study 1 - False Claims 

Contractor A submits a claim for $1 million, 
knowing that its increased cost is  
approximately $500,000 and expecting the 
DOT to pay 1/2 the amount claimed. 



What You Need to Know - False Claims 

What Public Owners look for: 

•  Overstatements and/or mischarges of 
labor hours, equipment costs, and cost 
duplication (double dipping)  

•  Costs charged to project that should be 
charged to another project or overhead 



•  Intentional under estimating or bidding by 
contractor to receive  contract  
– Consistent cost overruns on highway 

construction project  
– Cost overruns substantially exceed  

original project estimates or highest 
bidder  

What Public Owners Look For: 

What You Need to Know - False Claims 



What You Need to Know - False Claims 

What Public Owners look for: 

•  Unallowable costs included in overhead 
•  Improper cost allocations, and cost 

statements that are not current 



What You Need to Do - False Claims 

Responsibility   
If preparing or certifying claim, assure that: 

  You are entitled under contract or law  
  The claim information is correct 
  The claim information is not misleading 

and is current, accurate and complete 



What You Need to Do - False Claims 

•  Describe source documents from which  
costs were obtained and how costs were 
calculated  

•  When asked to forward price change 
orders, support amounts requested with 
cost data on similar work from prior 
projects  

Costs 



What You Need to Do - False Claims 

•  Segregate costs claimed from costs 
incurred to perform the original contract 
work 

•  Make certain costs have been properly 
charged to cost code 

•  Be able to reconcile claim costs to cost 
report, and cost report to daily report; 
daily report to timecard and foreman diary 
if applicable 

Costs 



What You Need to Do - False Claims 

•  Make sure costs claimed are allowable 
under the cost principles and are 
reasonable  

•  Avoid changing original entry documents. 
If changes are made, explain why (e.g., 
cost codes on time cards) 

Costs 



What You Need to Do - False Claims 

•  Check mathematical calculations 
•  Avoid duplication. Identify when same 

item is included in two separate claim 
items and explain why. 

Costs 



What You Need to Do to Protect Your Company 

Compliance Program 
–  Manuals 

–  Training 

–  Monitoring 



What You Need to Do to Protect Your Company 

Why ? 

•  Compliance Programs  
– Designed to avoid problems 
– May avoid most serious 

consequences when mistakes are 
made 



What You Need to Do to Protect Your Company 

What Areas ? 
•  General Business Conduct 
•  Claims 
•  Antitrust 
•  Safety/OSHA 
•  DBE 
•  Conflicts of Interest 
•  Environmental 



•  Fraud is a big concern of 
USDOT/FHWA 

•  It can put your company out of 
business 

•  Compliance programs including 
training is key to avoiding 
problems  

Conclusion 
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