Contract Administration

EVIDENCE TO PROVE ENTITLEMENT

1.0

There is no substitute
for the recording of
events as they happen in
order to support a
contemporaneous
request for an increase
in time or adjustment of
the price.

Introduction

To be fairly compensated and receive time extensions
from the owner, we need evidence that supports our
position. To be successful, there is no substitute for
the recording of events as they occur in order to
support a contemporaneous request for an increase in
time or adjustment of the price.

The following sections of Engineering Vol. 2 provide
examples of important documentation: XIII-
Correspondence, XIV-Photographs and XV-Diaries.
These standard requirements are proven procedures
that provide the project management team with a solid
foundation on which to build their project
administration effort. In addition to implementing
these procedures, managers must assess special risks
presented by the project and adjust their
documentation and record keeping plan accordingly.
(Section Il Tab 1(a))

Documentation is a critical component of contract
administration. In their book Professional Construction
Management, Barrie and Paulson suggest the
documentation system meet the following objectivest:

1. To provide an organized and efficient means of
measuring, collecting, verifying, and quantifying data
reflecting the progress and status of operations on the
project with respect to schedule, cost, resources,
procurement, and quality.

2. To provide standards against which to measure or
compare Progress and status. Examples of standards
include CPM schedules, control budgets, procurement
schedules, quality control specifications, and
construction working drawings.

3. To provide an organized, accurate and -efficient
means of converting the data from the operations into
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information. The information system should be
realistic and should recognize (a) the means of
processing the information (e.g., manual versus
computer), (b) the skills available, and (c) the value
of the information compared with the cost of
obtaining it.

4. To report the correct and necessary information in a
form which can best be interpreted by management,
and at a level of detail most appropriate for the
individual managers or supervisors who will be using
1t.

5. To identify and isolate the most important and critical
information for a given situation, and to get it to the
correct managers and supervisors, that is, those in a
position to make the best use of it.

6. To deliver the information to them in time for
consideration and decision making so that, if
necessary, corrective action may be taken on those
operations that generated the data in the first place.

To be admissible as evidence in a court proceeding,
documentation must generally be prepared in the
normal course of business, at or near the time, by a
person having knowledge of the events. Specifically,
courts will not admit as evidence reports prepared
by project personnel -- or anyone else -- after the
fact.

Some of the documents commonly found on
construction sites are:

The Schedule (The Updated Schedule)
Productivity Reports

Deviation Reports

Foreman's Daily Time Card
Foreman's Diary and Daily Quantities
Daily Site Diary/Report

Videos and Photographs
Correspondence

Meeting Minutes

Change/Work Order Files

Section I1I Tab 3 - Evidence to Prove Entitlement Page 2



To become aware of and
prove a variation, it is
essential that the
baseline schedule be
regularly updated

Carefully study the
provisions _for weather
and the force major
clause in the contract.

2.0
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The Schedule (The Updated Schedule)

To become aware of and prove a variation, it is
essential that the baseline schedule be regularly
updated to accurately reflect the progress of the work,
and thus the impact actual conditions had and will
have on future work. This is a routine and
administrative process that should be integrated with
measuring the quantities of work done for payment.

Updating includes recording of the actual date on
which activities started and finished, actual weather
delays, quantity or percentage of work done, actual
resources employed, etc. A convenient time, say every
Friday afternoon, should be set aside by someone
responsible for this task. The information can be taken
from the foreman's daily diary/time card, but should
be confirmed by physical observations and
measurements in the field. Properly and routinely
executed, the superintendent(s) can have an updated
schedule Saturday morning on their desks. This
schedule will show what was done, as well as the
impact of the actual construction on future work and
the project in total.

It is very valuable for the superintendent(s) to have
this information to spot variances and to plan detailed
two-week schedules and invaluable for us to prove
entitlement.

Keep track of weather

Carefully study the provisions for weather and the
force major clause in the contract. Various
possibilities exist. Usually, the contractor must take
the risk for "normal" weather. If abnormal weather is
encountered, the contract wusually allows the
contractor additional time but not additional cost.
Thus, for more than "normal"” weather, the owner
carries the risk for the loss of time while the contractor
carries the risk for the additional cost involved.
However, the specific contract may be significantly
different--read and understand it. If you need an
opinion, phone the lawyer for your area.

Sometimes (the Corps of Engineers often does this) the
amount of weather days for each month of the year is
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Get the information for
the weather in the
construction area from
the National Weather
Service.

Deviation reports
should clearly show the
delta for time, cost and
cash flow of major work
items and the project as
a whole.

This is a
contemporaneous
record not only
necessary for the cost
management system, but
also extremely
important to prove our
entitlement for
compensation.

Any deviation indicates
that something is going
wrong in the field.
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specified. Using calendars those number of weather
days are to be removed randomly from the workdays
of each month in the baseline schedule. The baseline
schedule must reflect the fact that we did not plan to
work that number of days each month.

Other times, the contract reads that the contractor
does not take the risk for abnormal weather. The
problem is, what is "normal” weather. In this situation
we are forced to get the information for the weather in
the construction area from the National Weather
Service. We need to analyze what type of weather can
be expected in our area and how that could impact our
different work elements. Excavation, formwork,
concrete pouring, etc. are impacted differently by
different weather, like rain, cold, snow, wind, etc.
Appendix is an example of how different elements of
work are associated with different types of weather,
and the amount of weather impact considered
"normal” for that type of work. This is communicated
and agreed with the owner at the start of the work and
used to block out random working days for each
month.

In Primavera Project Planner, the necessary calendars
are to be defined and then specified for the applicable
work activities.

As the project progresses, the actual weather-related
impacts are fed into the updated schedule. As soon as
this is more than what was provided for under
"normal” weather conditions, the impact should be
clearly visible from the deviation report.

Productivity Reports

Changes in productivity must be carefully monitored
and explained. Any deviation indicates that something
is going wrong in the field. The origin of the deviation
must be determined and removed as soon as possible.

The information provided by production reports is
very important for proving and quantifying cost
impacts. The amount of damages claimed will have to
be based on the actual damages suffered. Comparing
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1t is the impact on the
use of our resources that
causes losses
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actual cost with budget is not good enough. As
discussed in Section III Tab 4, the best way to prove a
loss of productivity or inefficiency is to have a
"measured mile" with which to compare. Our damages
are the difference between the actual cost of the
activity and the cost of a similar activity done, but
without the circumstances that caused the effect. The
information provided by the productivity reports is
well suited for this purpose.

Deviation Reports

The manager needs timely reports that will draw and
focus his attention on areas where performance is not
according to plan.

In construction, three interrelated aspects must be
carefully monitored and managed--time, cost and cash
flow. Therefore, deviation reports should clearly show
the delta for time, cost and cash flow of major work
items and the project as a whole.

Foreman'’s Daily Time Card

This is a contemporaneous record not only necessary
for the cost management system, but also extremely
important to prove our entitlement for compensation.
[t is vital to record secondary and tertiary effects of
changes and disruptions as well.

The following information (asked for on these forms)
must be completed properly.

Il]ob No."
This is essentially to verify that the data is applicable
to the job.

"Date"

All documents must be dated so that the day’s
activities can be indisputably linked to the events that
control of the work.

"Employee Name or Equipment Name"
We don’t spend money on jobs. We spend money to
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buy labor, equipment, and other resources. It is the
impact on the use of our resources that causes losses
and that could be compensable. Therefore, it is
important that we maintain an accurate record of the
actual resources employed.

It is the comparison of and difference between the
actual resources used and the resources we reasonably
planned to employ that may be used to quantify the
amount of compensation.

"Shift No."

Working a swing or graveyard shift has an effect on the
productivity of our resources. If we did not plan or
budget to work swing or graveyard shifts, and the
reason for doing it is owner-imposed, we are entitled
to compensation for the corresponding losses in
efficiency.

6.0 Foreman's Diary and Daily Quantities

Section XV of the Engineering Manual provides that
foremen should complete the Diary on the back of their
time cards.

The purpose of keeping Daily Diaries by all salaried
employees is described in Section XV of Engineering
Vol. 2 as follows:

A Daily Diary provides a written record of
important events on a job, as observed by all
people involved. Every salaried employee
should keep a Daily Diary. Because we all
forget, we need to write things down as they
occur. You may need to refresh your memory
sometime in the future. A Daily Diary is used
to:

1.  Keep management informed on current
problems.

2. Help settle claims advantageously.

3. Avoid misunderstandings with owners
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and subcontractors.

The information included in a daily diary is usually
necessary to prove both the occurrence of a condition
for which compensation is due and, more critically, the
damage resulting from such a condition. Ironically,
when claims are not settled, it is usually the result of
one party or both not having sufficiently prepared job
progress and cost records.

"Today's Weather and Effects of Weather”

It is suggested that only one person, in an effort to
avoid conflicting information, should collect and
record the following data on behalf of the whole

project.

° Temperature OF

o Humidity % or hi/lo

o Sky clear/cloudy

o Wind direction, strong/mild
o Precipitation inches of rain

It is essential that this be done, especially if we intend
to seek compensation for weather-imposed conditions
that we could not have reasonably foreseen.

However, it is very important for each foreman to
comment on the effect that weather had on his or her
operation for that day. Some examples would be:

o "Had to stop three times due to short bursts of
rain that made visibility zero and conditions
dangerous. Achieved 80% of a normal day’s
production.”

] "Due to extreme heat, operation was slowed
down to protect tires. Had to shut down 776's
for 15 minutes every hour to let rear Cummins
cool down on Holland. Production was 50% of
what we could have achieved on a normal day."

o "8th consecutive day lost to rain. May have to
re-train some of the newer hands."

o "Drizzling today--haven’t had a chance to dry
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A clear and uniform
method of indicating
location should be
agreed on by the site
personnel.
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out from last week’s rain. Haven'’t been able to
run up to full speed since the 15th. Only been
getting half our normal production.”

You may find yourself more comfortable using
fractions instead of percentages, such as “half” in place
of 50%. Using percentages may make you feel that you
are quantifying productivity more accurately than is
possible. There are places on the form for Planned
Quantity, Actual Quantity and Location. Each is
important.

"Planned Quantity"

When you started the day, you had in mind a certain
amount of work to complete. This is our point of
reference when we want to quantify the effects on that
day’s work. It is the work you planned to accomplish.

"Actual Quantity"

The actual quantity achieved for the day. A reasonable
estimate should also suffice but add (est.) for a margin
of error (i.e. 10 cy) so that we know. This is the work
you actually accomplished.

If, for some reason, the planned and actual quantities
cannot be determined, a percent complete by station
or structure will also do, i.e.

Planned Quantity - 55% complete
Actual Quantity - 45% complete.
"Location"

This is necessary for:

(a) description of the event;

(b)  updating our as-built schedule;

(c) showing differences in productivity (measured
mile)

(d)  verifying the credibility of other information.

A clear and uniform method of indicating location

should be agreed on by the site personnel.

Suggestion: Refer primarily to stations, but in order to
avoid any confusion, also refer to other well-known

landmarks on site.

From combining the location, description of the work
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The foreman must
record what he did to
mitigate the cost of the
event.
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performed and the resources used, we can accurately
determine which activity, in terms of the schedule, was
worked on that day.

In the bottom right-hand corner of the "Foreman's
Diary and Daily Quantities" you find some
suggestions for the information to be included with
each cost or equipment code (A) to (G). We are
especially concerned with:

"Description of Work Performed"

State:

o What was done.

® How it was done.

o Start and finish times.

o The activity identification with reference to the

project schedule.

"Lost Production and Good Production and
Reasons Why, If Able"

The difference between planned and actual quantities
produced must be addressed. A foreman must judge
his productivity in relation to his experience. Mention
the cause for the result, i.e.,

[ ] Interferences: Owner, QC, QA, visitors, etc.
Give the time, duration and frequency. Also
make a note if there is more than one visitor at
a time.

Lack of information from the Owner.

Short runs due to schedule changes.

Unforeseen physical conditions.

Lack of resources, material, small tools.

Lack of understanding of what is to be done.
Unclear specifications.

Though not known to the foreman at that moment in
time (he might even think it is due to bad management
or just hard luck), this information can be vital for the
successful formulation of secondary or tertiary impact
analysis of an event. This is needed for recovery of
appropriate compensation from the Owner.

Describe the effect of the event on the activity:

o Delayed
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A complete daily site
diary that also
summarizes the
foreman's diaries,
should be kept in the site

office.
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Slowed down

Lack of continuity
Lack of morale
Change of sequence
Learning curve
Loss of rhythm

"Suggestions for Improvement”

These hints from foremen are extremely valuable to
the superintendents for replanning the work and the
schedule. They are also helpful in showing what our
actions were when an event occurred.

As a start, the foreman must record what he did to
mitigate the cost of the event. If we incurred costs to
mitigate the effect of an event, we will be able to
recover all of the costs that were reasonably expended
for this purpose.

We must attempt to mitigate the Owner’s damages.
While this could reduce the cost increase (and hence
the amount we must seek to recover), an effort at
mitigation is also looked upon with favor by the Owner
(or judge).

"Visitors to Jobsite and Owner Conversations"
Make a note of all the visitors, whether they are
Owner’s personnel or people brought to the site by the
Owner, and remark whether or not they interfered
with or had an influence on the work.

Any verbal directives from the Owner and his
Engineer must be clearly repeated in this diary.
This allows the superintendents/engineers to confirm
these instructions and therefore

o comply with contract requirements, and
o assure that you are properly compensated.

"Other Details and Observations”

All the information given on the Foreman’s Diary and
Daily Quantities is relevant and useful for the building
of not only the primary and secondary, but also the
tertiary effects of an event. Take the following
example:

Section I1I Tab 3 - Evidence to Prove Entitlement Page 10



This will give a pictorial
record of the events and
will allow us to verify
and demonstrate the
accuracy and
authenticity of our site
diaries, project
schedule, and other site
records.

7.0
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We planned to use two loaders on an operation
between Stations 85 and 95. The operation would
have lasted two days, after which the pipe laying crew
is preparing to move in. A soft spot is discovered and
one loader spends half a day to clear it out.

In his report, the foreman records: "Loader # 37-____
used to clear out soft spot at Sta. 65 (near temp bridge)
5 hrs." This is the primary effect and we will be
compensated if this constitutes a differing site
condition.

The foreman then writes: "Loader operation at Sta. 85
to 95 unbalanced due to # 37-___ sent to clear out soft
spot. Productivity 80% today." This is the secondary
effect and we will be compensated for this, too.

But all of the effects of an event should be noted. The
foreman in charge of the pipe crew writes in his diary
two days later: "Delayed due to loader operation only
finishing at noon. Only got half of planned work done."

This is a tertiary effect and we are clearly entitled to
additional compensation due to all the effects of the
soft spot at Station 65.

Loss of production can be expressed in any relevant
units like fractions, percent, cubic yards, man-hours,
production, productivity, etc.

Section XV-Diaries of Engineering Vol. 2 identifies
three things to exclude from your daily diary: (1)
sarcasm, (2) obscene language, and (3) personal
opinions about other people.

Daily Site Diary/Report

The Daily Report describes the major events of the day
and lists accomplishments, problems, equipment and
man count. A complete daily site diary that also
summarizes the foreman's diaries, should be kept in
the site office, consisting of a predetermined format
with somebody assigned to do it. This should include
all the relevant remarks from foremen. It should link
the issues and, where additional information is
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needed, it should be supplemented.
For example:

Contractor Daily Report No. ##
Thursday, August 20, 2000 Project:

Weather:
Equipment:

Field Force Labor:
Visitors:

Construction Activities:

Verbal Instructions from Owner:
Issues:
Photos and Videos:

8.0 Videos and Photographs

Job photographs and videos are discussed in Section
XIV of the Engineer’s Manual. Video tape and/or
photograph the whole job at least once a week. This
will give a pictorial record of the events and will allow
us to verify and demonstrate the accuracy and
authenticity of our site diaries, project schedule, and
other site records.

Video tape and/or photograph any area or event that
might become contentious. It's better to have too
many records than too few.

[t is important to record on every photograph or video:

o the date
o indicate on which project it was taken, and
o what we are looking at.
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Be a news reporter on a video (taking advantage of the
audio) and use the back of the photograph as soon as
the photographs become available to record this
information. Identify yourself as the recorder.

In summary, we need visual records of

All sensitive/contentious work items.
All differing site conditions.

All potential problem areas.

The weekly progress of the work.

All visual records must contain a

] date,
o project identification,
o description of what we are looking at and why

it was recorded, and
o who took the video tape/photograph.

Keep in mind that while you know and understand
entirely why and what was recorded, your description
must be thorough. It should assist the understanding
of a person who has never been on the job and who is
looking at your record without the advantage of
somebody explaining to him what is going on.

9.0 Correspondence

Notices and Correspondence is covered in Section III
Tab 2 and Section XIII of the Engineer’s Manual. As
explained in the Engineer’s Manual, there are many
reasons we write letters, including:

o to notify the owner when requested to perform
work beyond the scope of contract;

o to document a delay or changed condition;

o to request action or direction;

o to provide written record of conversations with
Owner, Engineer, subcontractors, and

suppliers;

o to submit Progress Estimates and Change
Orders to the Owner;

o to explain schedules and delays;
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o to inform subcontractors and material suppliers
about changes and solicit proposals from them;
o to inform subcontractors and material suppliers

about potential backcharges if contract
conditions not met;

o to notify utilities, railroads and adjacent
property owners about work in their area;
o to communicate with Area Office, District

Office and Home Office (usually in memos).

There are many valuable letter writing tips in the
Engineer’s Manual that should be considered.

10.0 Meeting Minutes

There are numerous meetings held during
construction of a project. Frequently issues that may
result in a Request for Additional Compensation
and/or a Request for a Time Extension are discussed.
Owner’s representatives typically create the Meeting
Minutes. Some report the discussions accurately and
objectively.  Others do not. Because Meeting
Minutes are contemporaneous records of what is
happening on a project, it is essential that we correct
any inaccuracies.

11.0 Change/Work Order Files

It is important that change/work order files include all
of the relevant information related to the change,
including relevant RFIs, memos, meeting minutes,
subcontractor/supplier notes and correspondence.

F ootnotes

1

Professional Construction Management, Donald S. Barrie and Boyd C.
Paulson, McGraw-Hill, 3rd Ed. 1992.
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