
S. J. GROVES & SONS AND COMPANY


v.


STATE OF NORTH CAROLINA AND THE NORTH


CAROLINA BOARD OF TRANSPORTATION


THE CONTRACT


On June 26, 1972, S. J. Groves (Groves) and the North Carolina DOT (NCDOT) entered into a unit price contract in the amount of $5,311,450.82 for Groves to construct a 5.369 mile section of Highway U.S. 64.  The major work of the project was unclassified excavation of 4,267,000 cubic yards for which Groves bid $.79 per cubic yard.  The project had been advertised for a period of three weeks prior to the bid opening on May 23, 1972.

The Subsurface Conditions Represented In The Contract


Prior to bidding the project, a Subsurface Investigation Report was included in the contract bid documents.  It described the natural in place condition of the soils as follows:

Soils should pose no great problems on this project except perhaps requiring some stabilization in the elastic A‑5 soils.


The Subsurface Investigation Report also indicated that some cuts would contain "moist" to "damp" to "wet" materials.  The report further indicated that underground water would be encountered in the cut areas.  When the Subsurface Investigation Report and other contract documents were considered in their entirety, there were affirmative indications that the underground water could practically be drained from the cuts and that the materials which were "wet" or "damp" could practically be dried within a reasonable time and used in the fills.


In short, the contract documents represented that all soils would be suitable for use in the embankment fills except for approximately 2,100 cubic yards of soils shown underlying two fill areas.  The excepted soils would have to be undercut and wasted as being unsuitable.

The Unclassified Excavation


The contract plans showed that there would be a substantial surplus of excavation material.  The suitable excess material was to be placed in embankments that might be used at some later date in the construction of two additional lanes.  Both the location and the quantities of excavation and fill as shown in the contract plans indicated that Groves would be able to place the excavation materials from the cuts into their adjacent fills with minimum hauling distance.


The Project Special Provisions indicated that all soils materials on the project would be suitable for use in embankment fill.  The Project Special Provision also indicated that the expected surplus material would be placed in an eastbound future lane.  The surplus material would be sloped and compacted the same as the fill material used in the two lane proposed to be constructed by the project.


Section 22 of the Standard Specification provided that: "All suitable material removed from the excavation shall be used as far as practicable in the formation of embankments, subgrade, shoulders, and at such other places as directed."


The Subsurface Investigation Report, along with the related plans and specifications, in sum and substance indicated and represented that all soils would be suitable for use in embankment fills except approximately 2100 cubic yards.

The Compaction Requirements For Embankment Fills


The compaction Requirements for the embankment material on this project were stringent.  In the amended and further supplemented Articles 25‑3.3 of the Standard Specifications, the following were provided in pertinent parts:

The embankment material shall be thoroughly compacted. . . shall be rolled for its full width and thoroughly compacted to a density equal to at least 95% of that obtained by compacting a sample of the material with the equipment and in the manner prescribed by AASHO T99‑57.  The moisture content of the sample material will be at the optimum estimated by the Engineer for proper compaction.

The related contract documents further indicated that the embankment materials would be "suitable" and could practically be compacted in accordance to AASHO T99‑57.


In addition, Standard Special Provision entitled "Proof Rolling" set forth that the finished subgrade shall be rolled by "heavy pneumatic tired compaction equipment for compacting the roadbed and testing the roadbed for stability and uniformity of compaction." The section also detailed the type and weight of the proof rolling equipment required and the manner in which the proof rolling was to be done.  In particular, it further provided as follows:

If it becomes necessary to take corrective actions, such as, but not limited to, underdrain installation, undercut and backfill of unsuitable material and aeration of excessively wet material on areas that have been proof rolled, these areas shall be proof rolled again following the completion of the necessary corrections.  If the corrections are necessary due to the negligence of the Contractor or weather, the corrective work and additional proof rolling shall be performed by the Contractor at no cost to the Commission.

The Contract Time Requirements


The contract stipulated that the project would be available for construction from July 3, 1972, and all work was to be completed by July 1, 1975.  The contract also specified an intermediate completion date of October 1, 1973 for the construction of the western approximately two (2) mile portion of the project (from Station 1029+04 to Station 30+00).  While the project contained stringent intermediate and final completion dates, implicit in those time prescription was an affirmative indication or representation that this work could be accomplished within the time prescribed.

The Environmental Protection Requirements


Paragraph (E) of the Standard Special Provisions pertaining to the "Protection of the Environment" in relevant part are set forth below:

The Contractor shall perform excavation, borrow, and embankment operation in such a manner that cut and fill slopes and grade in a continuous operation.  The operation of removing excavation material from any cut and the placement of embankment in any fill shall be a continuous operation to completion unless otherwise permitted by the Engineer.  The excavation, borrow, and embankment operations will not be allowed to accumulate exposed, erodible areas in excess of seventeen (17) acres at any one given time without the Contractor's beginning permanent seeding and mulching and other erosion control measures.

Differing Site Conditions Clause


Paragraph 4.3A of the Standard Specifications as amended (p.4) provided

in pertinent part as follows:

Should the Contractor encounter or the Commission discover during the progress of the work conditions at the site differing materially from those indicated in the contract, which conditions could not have been discovered by reasonable examination of the site, the Engineer shall be promptly notified in writing of such condition before they are disturbed.  The Engineer will thereupon promptly investigate the conditions and if he finds they do so materially differ and cause a material increase or decrease in the cost of performance of the contract, an equitable adjustment will be made and a supplemental agreement entered into accordingly.


In the event that the Commission and the Contractor are unable to reach an agreement concerning the alleged changed conditions, the Contractor will be required to keep an accurate and detailed cost record which will indicate not only the cost of the work done under the alleged changed conditions, but the costs of any remaining unaffected quantity of any bid item which has had some of its quantities affected by the alleged changed conditions, and failure to keep such a record shall be a bar to any recovery by reason of such alleged changed conditions.  Such costs records will be kept with the same opportunity to supervise and check the keeping of such records as is done in force account work.


ACTUAL JOB PROGRESS


Groves commenced work pursuant to all of the foregoing terms of the contract in a timely manner on July 12, 1972.  At the preconstruction conference held immediately prior to work beginning, Groves advised NCDOT that it intended to conduct a second shift each work day (a night shift) whenever feasible and practicable.


NCDOT welcomed this obvious display of intent on Groves' part to complete the project not just within the allowable contract time but even possibly sooner than required by the contract.  In addition, Groves commenced work with an impressive spread of earth moving equipment consisting of scrapers, dozers, end‑dump machines, loaders, backhoes, and drilling and rock blasting machinery. 

Excessively Wet And Unstable Materials


Almost from the beginning of construction, however, excessively wet and unstable materials were encountered in the cuts which were unsuitable for use in the adjacent fills.  With the amount of rainfall that was occurring in that area, it was both economically impracticable and a physical impossibility to dry this excavation material sufficiently so that it could be stabilized, sloped and compacted in the fills according to contract requirements and within the contract time.  Faced with this practical impossibility, Groves had to abandon its original grading operation plan whereby it had intended to excavate the closest cuts and place this material in the nearest fills in a conventional and balanced grading plan.

Impact of Excessively Wet And Unstable Material On Groves's Plan


Rather, Groves had to initiate a "select borrow" operation within the construction limits whereby it would have to go to the closest available rock cuts, remove the overburden, drill and blast the rock, haul the rock and use this rock to commence the fills, and then alternate thereafter in each fill a layer of earth and then a layer of rock until subgrade was reached‑‑a sandwiching method of constructing the embankment.


Accordingly, rather than having a balance and sequential earth moving operation whereby the closest excavation could be placed in the nearest fill, Groves was forced into an unbalanced select operation of having to construct his fills by placing the closest rock between alternate layers of excessively wet, unstable and thus unsuitable earth materials.

Groves's Effort To Mitigate The Excessively Wet And Unstable Materials


Groves anticipated progress and costs were considerably affected by the problem requiring this unconventional method and manner of construction, but his operations were not initially paralyzed.  To combat these unexpected adverse conditions, Groves added to its original spread and complement of grading equipment two large draglines with accompanying mats, and two tandem powered, twin‑engine, double‑barreled scrapers.  These draglines were required because the soil materials to be excavated from the cuts were quite often too unstable and wet to be excavated by more conventional earth moving equipment.  In addition, once excavated, because of the wet grades the more conventual earth moving equipment would quite often come stuck.  Accordingly, these two tandem powered scrapes were used to haul earth on the wet grades which the more conventional scrapes could not.

Shortage of Embankment Materials Due To Excessively Wet And Unstable Materials


By June 1973, and notwithstanding the problems which Groves had encountered and been combating since almost the beginning of construction, Groves overall actual progress was ahead of the original progress schedule and his excavation work in the western two mile portion of the project with an intermediate completion date of October 1, 1973 was approximately 90% complete.  At this time, however, it became abundantly clear to both Groves and NCDOT that Groves had exhausted all available rock excavation with which to construct the remaining fills in the western portion of the project.


The only significant sources of earth material available to complete Groves's fills was the cut material remaining in place in Black Gap in the approximate amount of 100,000 cubic yards.  Yet excavation on this cut had already begun and it was obvious to all parties that this material, even with the sandwiching of rock, was unsuitable for use in the remaining fills.  This material, in its natural and undisrupted state and without rain, was mud for all practical purposes.  The excavation and disposal or attempted use of the Black Gap materials controlled the completion of the first phase of the project.  Had Groves knew that if it could waste that material it could complete the first phase on time.


Accordingly, Groves advised NCDOT that any further progress in its portion of the project would be virtually paralyzed unless Groves were allowed to waste the unsuitable Black Gap material and borrow other earth material and rock from outside the planned construction limits with which to construct the remaining MIS and backfill undercut in this area which would be necessary although not shown on the plans.  NCDOT insisted that this portion of the project had to be completed with the remaining materials available within the construction limits, and that this Black Gap material was "suitable" for construction because the construction documents indicated them to be, suitable.  Finally, the NCDOT said that Groves could use borrow material, but told Groves it would be done at Grove's expense.

Assignment


Use your Partnering Agreement Mission Statement and Goals to deal with the problems that have arisen.


1.
Identify the problems that have arisen.


2.
When did the problems first arise?


3.
What are the contractor's concerns about the project?


4.
What are the NCDOT's needs?


5.
What options are available to deal with this issue no.?


6.
What are the potential impacts on costs, schedule, (a) dealing with the issue now?  (b) not dealing with the issue now?


7.
Can you reach an agreement on how to deal with the issue now?
